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Title  45 — Public  Welfare 

SUBTITLE  A— DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE,  GENERAL 
ADMINISTRATION 

PART  11— COMMITTEE  MANAGEMENT 
Interim  Regulations 

On  January  23,  1975  a  document  was 
published  in  the  Federal  Register  (40 
FR  3712)  proposing  regulations  imple¬ 
menting  the  Federal  Advisory  Committee 

tct,  Pub.  L.  92-463,  86  Stat.  770,  5  U.S.C. 

pp.  I  et  seq.  and  Office  of  Management 
and  Budget  Circular  A-63,  39  FR  12389, 
April  5,  1974.  Comments  were  received 
from  thirty  persons  or  organizations. 

One  commentator  criticized  the  ex¬ 
clusion  of  certain  groups  from  the  pro¬ 
visions  of  the  regulation  such  as  commit¬ 
tees  composed  wholly  of  full  time  of¬ 
ficers  or  employees  of  the  Federal  gov¬ 
ernment,  operational  groups,  local  civic 
groups,  and  state  and  local  committees. 
See  8  11.2(b)(3).  This  provision  reflects 
section  4(c)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  which 
provides  the  Act  shall  not  apply  to  such 
groups  and  has  not  been  changed. 

The  language  in  |11.2(b)(l)(l)-(v) 
listing  several  factors  to  be  utilized  in 
determining  when  a  group  is  an  advisory 
committee  has  been  modified  in  response 
to  a  suggestion  that  the  proposed  word¬ 
ing  ought  to  be  clarified  to  indicate  that 
the  absence  of  one,  or  even  several  of  the 
factors  did  not  foreclose  existence  of  a 
committee. 

In  response  to  one  commentator’s  sug¬ 
gestion  that  the  provisions  of  S  11.4(g) 
and  (i)  relating  to  the  balancing  of 
membership  and  assuring  the  selection  of 
Individuals  representing  diverse  points  of 
view  were  confusing  and  ought  to  be 
combined  and  clarified,  and  that  subsec¬ 
tion  (h)  should  be  stricken  as  unneces¬ 
sarily  redundant,  we  have  combined 
8  11.4(g)  and  (i)  and  modified  subsec¬ 
tion  (h)  to  clearly  underscore  the  in¬ 
tent  behind  the  latter  section. 

Several  persons  commented  on  the  re¬ 
quirement  established  for  a  quorum.  One 
commentator  suggested  that  the  quorum 
.requirement  of  S  11.5(a)  (1)  (il)  was  too 
harsh,  and  that  a  fairer  rule  would  pro¬ 
vide  that  a  quorum  consist  of  a  majority 
of  appointed,  rather  than  the  authorized 
membership.  Another  writer  suggested 
that  two-thirds  of  a  committee  member¬ 
ship  ought  to  constitute  a  quorum.  We 
agree  with  neither  in  light  of  the  fact 
that  a  committee’s  charter  can  be  writ¬ 
ten  to  provide  a  standard  different  from 
the  general  rule.  One  minor  amendment 
has  been  made  in  this  provision  to  clar¬ 
ify  the  fact  ex-officio  members  are  to  be 
included  in  determining  the  number  of 
members  required  for  a  quorum,  and 
that  such  members  shall  have  full  voting 
rights. 

Several  commentators  suggested  that 
the  notice  requirements  contained  in 
8  11.5(a)  (2)  which  provides  for  at  least 
fifteen  days  advance  notice  in  the  Fed¬ 
eral  Register  was  insufficient.  We  dis¬ 
agree,  however,  we  will  continue  to  en¬ 
deavor  to  give  the  maximum  possible 
notice  of  all  meetings.  Department  em¬ 


ployees  are  encouraged  to  give  as  much 
advance  notice  of  meetings  as  possible. 

One  commentator  suggested  that  the 
words  “to  the  extent  practicable”  be 
stricken  from  8  11.5(a)  (2)  (ii)  (c)  and 
that  certain  other  mandatory  forms  of 
notice  be  added  as  requirements.  We  de¬ 
cline  to  strike  the  aforementioned 
phrase,  but  have  added  an  additional 
notice  requirement.  Executive  secretaries 
will  be  responsible  for  maintaining  lists 
of  persons  and  organizations  requesting 
notices  of  meetings,  and  notifying  them 
by  mail  in  advance  of  any  meeting. 

Section  11.5(a)  (2)  (ill)  has  been 
amended  in  response  to  a  comment  that 
indicated  that  the  regulation  should 
clearly  state  that  meetings  should  be 
held  only  in  emergencies  unless  at  least 
fifteen  day  notice  was  given. 

Many  commentators  expressed  con¬ 
cern  with  the  provisions  relating  to  the 
openness  of  committee  meetings  and  rec¬ 
ords.  Several  commentators  were  par¬ 
ticularly  concerned  that  the  regulations 
will  inhibit  free  exchange  of  ideas  and 
Information  among  committee  members 
by  placing  members  in  a  position  to  be 
unduly  Influenced  by  observers  reactions. 
Several  members  of  the  research  com¬ 
munity  indicated  a  concern  that  the  best 
Ideas  will  not  be  submitted  to  the  De¬ 
partment  because  potential  submitters  of 
ideas  will  be  left  without  any  protection 
or  privacy.  The  closing  of  committee 
meetings  requires  a  careful  balancing  of 
interests,  the  need  for  the  greatest  possi¬ 
ble  public  disclosure  of  the  advisory  proc¬ 
ess,  the  encouragement  of  the  free  ex¬ 
change  of  ideas,  and  the  right  of  privacy 
of  individuals  submitting  their  ideas. 
One  writer  likened  the  committee  proc¬ 
ess  to  that  of  the  Jury  in  the  American 
judicial  system  and  suggested  that  an 
individual’s  ideas  are  entitled  to  protec¬ 
tion.  The  availability  of  an  exemption 
does  not  require  the  closing  of  meetings, 
and  the  Department  has  exercised  re¬ 
straint  In  closing  meetings.  It  will  con¬ 
tinue  to  do  so. 

One  writer  argued  that  exemption  5 
of  the  Freedom  of  Information  Act,  5 
U.S.C.  552(b)  (5)  was  inapplicable  to  ad¬ 
visory  committee  records  and  discussions. 
We  disagree.  In  the  case  of  Washington 
Research  Project,  Inc.,  v.  Department  of 
Health,  Education,  and  Welfare,  504  F.  2d 
238  (D.C.  Cir.  1974)  the  Court  concluded 
that  records  of  advisory  committee  meet¬ 
ings  were  exempt  from  mandatory  dis¬ 
closure  under  the  Freedom  of  Informa¬ 
tion  Act  at  least  insofar  as  they  reflected 
the  views  of  advisory  committee  mem¬ 
bers.  In  the  case  of  Aviation  Consumer 
Action  Project,  et  al  v.  Washburn,  et  al, 

_ F.  2d _ ,  CAD.C.  1976,  the  Court 

also  held  that  exemption  five  was  avail¬ 
able  for  use  in  the  closing  of  committee 
meetings.  Thus,  §  11.5(a)  (6)  (ii)  remains 
as  proposed. 

Section  11.5(a)(6)(f)  has  been 
amended  to  provide  that  requests  for 
closing  a  meeting  (or  portion)  shall  be 
submitted  sixty,  rather  than  thirty  days, 
in  advance  of  any  meeting.  This  require¬ 
ment  will  provide  additional  time  for  con¬ 
sideration  of  closing  requests  by  officials 
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responsible  for  making  such  determina¬ 
tions. 

In  response  to  one  commentator’s  sug¬ 
gestion,  8  11.5(b)(3)  has  been  modified 
to  specify  the  procedures  adhered  to  by 
the  Department  in  maintaining  advisory 
committee  records, 

Several  commentators  have  suggested 
that  a  verbatim  transcript  be  kept  of  all 
closed  sessions.  The  Act  does  not  require 
the  keeping  of  such  a  transcript,  and  to 
do  so  by  regulation  would  result  in  the 
Department  incurring  unwarranted  and 
great  expense.  In  any  event,  detailed 
minutes  of  all  meetings  provide  a  mean¬ 
ingful  record  for  later  use  and  review. 

Several  persons  indicated  the  Depart¬ 
ment  should  be  able  to  decide  for  itself 
whether  a  committee  ought  to  be  estab¬ 
lished  or  renewed  without  OMB  consul¬ 
tation  and  concurrence.  The  Federal  Ad¬ 
visory  Committee  Act,  however,  requires 
consultation  with  the  OMB  before  a 
committee  is  established,  and  OMB  Cir¬ 
cular  A-63,  Transmittal  Memorandum 
No.  1  requires  that  the  Department  ob¬ 
tain  OMB  concurrence  prior  to  renewing 
a  committee.  Likewise,  one  commenta¬ 
tor’s  conclusions  that  annual  review,  two 
year  renewals,  and  retention  of  authority 
to  adjourn  committee  meetings  in  stated 
circumstances  will  cause  an  upheaval  of 
the  committee  mechanism  ignore  the  fact 
that  these  matters  are  statutory  require¬ 
ments. 

One  commentator  suggested  that  the 
Department  maintain  and  disclose  to  the 
public  even  more  complete  committee 
records  than  those  specified  in  these 
rules,  such  as  a  list  of  all  persons  who 
declined  an  invitation  to  serve  on  a  com¬ 
mittee  and  more  data  on  members’  per¬ 
sonal  and  financial  affairs.  Responsibility 
for  avoiding  conflict  of  Interest  lies  with 
the  Department  and  we  find  that  no  use¬ 
ful  purpose  would  be  served  by  such  dis¬ 
closures.  The  Department  will  continue 
to  provide  maximum  feasible  disclosure 
of  such  matters  within  the  constraints 
of  the  Privacy  Act. 

Another  person  suggested  that  the  De¬ 
partment  should  publish  the  vote  of 
members  on  a  decision  to  close  a  meeting. 
We  disagree.  Any  decision  as  to  whether 
to  close  a  meeting  is  not  made  by  a  com¬ 
mittee’s  membership,  but  by  a  Depart¬ 
ment  official. 

Sections  11.7,  11.8,  11.9  as  published 
have  been  deleted.  These  sections  related 
to  internal  administrative  matters  which 
are  a  subject  for  inclusion  in  the  Depart¬ 
ment’s  General  Administration  Manual. 

Various  editorial  changes  have  -also 
been  made  in  the  interest  of  clarity.  45 
CFR  Part  11  is  revised  as  set  forth  below. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions,  or 
objections  concerning  the  new  Part  11 
on  or  before  September  22, 1976. 

Comments  should  be  addressed  to: 
Department  Committee  Management 
Officer,  Department  of  Health,  Educa¬ 
tion,  and  Welfare,  Room  4036  North 
Building,  330  Independence  Avenue,  SW., 
Washington,  D.C.  20201. 

All  comments  received  in  timely  re¬ 
sponse  will  be  considered,  and  will  be 
available  for  public  Inspection  at  the 
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above  address  during  regular  business 
hours.  Following  the  close  of  the  com¬ 
ment  period,  the  regulations  will  be  re¬ 
vised  as  warranted  by  the  public  com¬ 
ments  received.  It  Is  Intended  that  any 
revision  of  the  regulations  will  be  pub¬ 
lished  within  90  days  following  the  close 
of  the  comment  period.  The  regulations, 
as  set  forth  below,  will  be  applicable  and 
effective  on  August  23, 1976. 

Effective  date:  This  regulation  shall 
become  effective  August  23.  1976.  as  an 
interim  final  rule. 

Approved:  August  13, 1976. 

Marjorie  Lynch, 
Acting  Secretary. 

Sec. 

11.1  Scope. 

11.2  Definitions. 

11.3  General  policies. 

11.4  Guidelines  for  tne  creation  and  renewal 

of  advisory  committees. 

1 1.6  Operation  of  advisory  committees. 

11.0  Administrative  remedies. 

11.7  Department  committee  management 

officer. 

Authority:  86  Stat.  770,  6  UJ5.C.  App.  1 
et  seq.  and  Office  of  Management  and  Budget 
Circular  A-63,  89  PR  12380,  April  6,  1974. 

§  11.1  Scope. 

'  (a)  This  part  contains  the  Depart¬ 
ment’s  regulations  Implementing  the 
Federal  Advisory  Committee  Act. 

(b)  The  regulations  provided  under 
this  part  apply  to  all  advisory  committees 
providing  advice  to  the  Department  or 
any  of  Its  officials  except  to  the  extent 
that  statutory  provisions  governing  an 
advisory  committee  may  specifically 
provide  otherwise. 

§  11.2  Definitions. 

(a)  “Act”  means  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770, 6  U.S.C.  App.  I  et  seq) . 

<b)  "Advisory  committee,”  subject  to 
exclusions  described  In  paragraph  (b) 

(3)  of  this  section  means  any  commit¬ 
tee,  board,  commission,  council,  confer¬ 
ence,  panel,  task  force,  or  other  similar 
group  or  any  subcommittee  or  other  sub¬ 
group  thereof  which  Is  established  by 
statute  or  reorganization  plan;  or  estab¬ 
lished  or  utilized  by  the  Department  in 
the  Interest  of  obtaining  advice  or  rec¬ 
ommendations  for  the  President  or  one 
or  more  agencies  or  officers  of  the  Fed¬ 
eral  Government. 

(1)  Although  no  single  factor  is  deter¬ 
minative  In  deciding  whether  a  group  is 
an  advisory  committee,  the  following 
factors  will  be  considered: 

(I)  Fixed  membership  including  at 
least  one  person  who  Is  not  a  full-time 
Federal  employee; 

(II)  Establishment  by  a  Federal  of¬ 
ficial  or  law;  or  If  not  Federally  estab¬ 
lished,  the  Initiative  for  Its  use  as  an 
advisory  body  for  the  Federal  Govern¬ 
ment  comes  from  a  Federal  official  ra¬ 
ther  than  from  a  private  group; 

(Hi)  A  purpose  of  providing  advice  re¬ 
garding  a  particular  subject  or  particu¬ 
lar  subjects; 

(lv)  An  organizational  structure 
(e.g.) ,  officers  and  a  staff; 


(v)  Regular  or  periodic  meetings.  . 

(2)  The  functions  of  an  advisory 
committee  are  to  be  solely  advisory. 
Where  a  group  provides  some  advice  to 
the  Department,  but  the  group’s  ad¬ 
visory  function  Is  Incidental  and  Insep¬ 
arable  from  other  (e.g.,  operational) 
functions,  the  provisions  of  this  part  do 
not  apply.  However,  If  the  advisory  func¬ 
tion  is  separable,  the  group  is  subject  to 
this  part  to  the  extent  that  the  group 
operates  as  an  advisory  committee. 

(3)  Groups  excluded  from  the  effect  of 
the  provisions  of  this  part  include: 

(I)  Any  committee  which  is  composed 
wholly  of  full-time  officers  ox  employees 
of  the  Federal  Government; 

(II)  Any  committee  which  is  exclu¬ 
sively  operational  in  nature  (e.g.,  has 
functions  which  include  making  or  Im¬ 
plementing  decisions,  as  opposed  to  the 
offerings  of  advice  or  recommendations) ; 

(III)  Any  local  civic  group  whose  pri¬ 
mary  function  is  that  of  rendering  a  pub¬ 
lic  service  with  respect  to  a  Federal  pro¬ 
gram; 

(iv)  Any  state  or  local  committee  or 
similar  group  established  to  advise  State 
or  local  officials  or  agencies ; 

(v)  The  term  “advisory  committee”  is 
not  intended  to  Include  persons  or  orga¬ 
nizations  which  have  contractual  rela¬ 
tionships  with  the  Department  except  In 
those  cases  where  the  criteria  described 
in  paragraph  (b)  (1)  of  (his  section  are 
present: 

(c)  “Department”  means  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare. 

(d)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare,  or 
his  designee. 

-  (e)  “OMB  Secretariat”  is  the  office 
within  the  Office  of  Management  and 
Budget  to  administer  the  provisions  of 
OMB  Circular  A-63. 

(f)  "Presidential  advisory  committee” 
means  an  advisory  committee  which  ad¬ 
vises  the  President. 

(g)  “Statutory  advisory  committee” 
is  (me  established  by  the  Congress  or  re¬ 
quired  to  be  established  by  the  Congress. 

(h)  “Non-statutory  advisory  commit¬ 
tee”  Is  one  established  by  the  President 
or  other  Federal  officer,  including  a  com¬ 
mittee  which  was  authorized  by,  but  not 
established  by  or  required  to  be  estab¬ 
lished  by  statute. 

§11.3  General  policies. 

(a)  In  Interpreting  this  part,  Depart¬ 
ment  officials  shall  be  guided  by  the  Act 
and  the  Intent  of  Congress  in  enacting 
the  Act.  These  considerations  Include: 

(1)  Limiting  the  number  of  advisory 
committees  to  those  that  are  essential 
and  terminating  any  committee  not  ful¬ 
filling  its  purpose; 

(2)  Insuring  effective  use  of  advisory 
committees  and  their  recommendations, 
while  assuring  that  decisionmaking  au¬ 
thority  Is  retained  by  the  responsible  De¬ 
partment  officers; 

(3)  Providing  clear  gbals,  standards 
and  uniform  procedures  with  respect  to 
creation,  operation,  and  duration  of 
committees ; 


(4)  Insuring  that  Adequate  Informa¬ 
tion  Is  provided  to  the  President,  the 
Congress  and  the  public  regarding  advi¬ 
sory  committees; 

(5)  Insuring  adequate  opportunities 
for  access  by  the  public  to  advisory  com¬ 
mittee  meetings,  and 

(6)  Providing  uniform  requirements 
for  advisory  committee  reports  and  their 
availability  to  the  public. 

(b)  Department  officials  shall  be 
guided  by  the  HEW  Standards  of  Con¬ 
duct  (45  CFR  73.735),  the  Federal  Per¬ 
sonnel  Manual,  and  the  Federal  Conflict 
of  Interest  statutes  (18  U.S.C.  201  et 
seq.).  In  preventing  conflicts  of  Interest 
or  appearance  of  conflicts  of  interest  on 
the  part  of  Department  employees  con¬ 
cerned  with  advisory  committees,  advi¬ 
sory  committee  members  and  staff,  and 
consultants  and  experts  concerned  with 
advisory  committees. 

§11.4  Guideline#  for  the  creation  and 
renewal  of  advisory  committees. 

(a)  Advisory  committees  shall  be  es¬ 
tablished  by  the  Department  only  when 
they  are  determined  to  be  essential. 
Their  number  shall  be  kept  to  the  mini¬ 
mum  necessary.  They  shall  be  terminated 
when  they  are  no  longer  carrying  out 
the  purposes  for  which  they  were  estab¬ 
lished  or  such  purposes  are  no  longer 
regarded  as  necessary  to  the  operation 
of  the  department. 

(b)  No  advisory  committee  shall  be  es¬ 
tablished  or  renewed  unless  such  estab¬ 
lishment  or  renewal  Is  specifically  au¬ 
thorized  by  statute,  or  established  by 
statute  or  the  President,  or  determined 
as  a  matter  of  formal  record  by  the  Sec¬ 
retary  (after  consultation  with  the  OMB 
Secretariat)  to  be  in  the  public  interest 
In  connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law.  In  seeking  such  determination  by 
the  Secretary,  the  responsible  official  re¬ 
questing  establishment  or  continuance 
of  an  advisory  committee  shall  make  a 
request  in  writing  to  the  Secretary.  The 
request  shall  describe  the  nature  or  pur¬ 
pose  of  the  proposed  committee;  the  rea¬ 
sons  why  It  is  needed,  including  an  ex¬ 
planation  of  why  the  functions  of  the 
proposed  committee  cannot  be  performed 
by  Department  employees,  by  an  existing 
committee,  or  by  some  other  means;  and 
a  description  of  the  plan  to  attain  bal¬ 
anced  membership  on  the  proposed  com¬ 
mittee  in  terms  of  the  points  of  view 
to  be  represented,  functions  to  be  per¬ 
formed,  and  expected  participation  by 
women  and  minorities. 

(c)  No  advisory  committee  shall  meet 
or  take  any  action  until: 

(1)  In  the  case  of  establishment  or 
renewal,  in  appropriate  Instances,  the 
OMB  Secretariat  has  been  consulted. 

(2)  A  formal  charter  has  been  ap¬ 
proved  by  the  Secretary; 

(3)  Public  announcement  of  its  estab¬ 
lishment  or  renewal  has  been  made  In 
the  Federal  Register,  at  least  fifteen 
days  prior  to  the  filing  of  the  commit¬ 
tee’s  charter. 

<d)  Copies  of  the  charter  shall  be  pro¬ 
vided  by  the  Department  to  the  appro- 
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prt&te  standing  committees  of  the  Senate 
and  House  of  Representatives  and  to  the 
Library  of  Congress.  In  the  case  of  Pres¬ 
idential  Committees  a  copy  of  the  char¬ 
ter  shall  also  be  provided  to  the  Office  of 
Management  and  Budget.  The  charter 
shall  be  In  a  form  prescribed  by  the  De¬ 
partment  Committee  Management  Offi¬ 
cer  and  shall  contain  the  following  in¬ 
formation: 

(1)  The  committee’s  official  designa¬ 
tion; 

(2)  The  committee’s  objectives  and 
the  scope  of  its  activity; 

(3)  The  period  of  time  necessary  for 
the  committee  to  carry  out  its  purpose; 

(4)  The  official  to  whom  the  commit¬ 
tee  reports; 

(5)  The  person  responsible  for  pro¬ 
viding  the  necessary  support  for  the 
committee; 

(6)  A  description  of  the  duties  for 
which  the  committee  is  responsible,  and. 
If  such  duties  are  not  solely  advisory,  a 
specification  of  the  authority  for  such 
functions; 

(7)  The  estimated  annual  operating 
costs  In  dollars  and  man-years  for  such 
committee; 

(8)  The  estimated  number  and  fre¬ 
quency  of  committee  meetings; 

(9)  The  committee’s  termination  date. 
If  less  than  two  years  from  the  date  of 
the  committee’s  establishment;  and 

(10)  The  da^e  the  charter  is  approved 
by  the  Secretary. 

(e)  With  regard  to  subgroups,  if  all  of 
Its  members  are  members  of  the  parent 
committee,  requisite  information  may  be 
set  forth  In  the  charter  of  the  parent 
committee.  In  the  event  a  subgroup  in¬ 
cludes  members  who  are  not  all  drawn 
from  the  parent  committee,  it  shall  be 
separately  chartered.  In  addition,  if  not 
Incorporated  in  the  charter  of  the  par¬ 
ent  committee,  subgroups  shall  be  sep¬ 
arately  chartered. 

(f)  NO  advisory  committee  shall  be 
created  if  its  functions  could  otherwise 
be  performed  effectively  within  the  De¬ 
partment  or  by  an  existing  committee. 

(g)  The  membership  of  an  advisory 
committee  shall  be  fairly  balanced  in 
terms  of  the  points  of  view  represented 
arid  trie  committee’s  functions.  Appro¬ 
priate  safeguards  shall  be  taken  to  assure 
that  an  advisory  committee’s  advice  and 
recommendations  will  not  be  inappropri¬ 
ately  influenced  by  any  special  interest, 
but  shall  instead  be  the  result  of  the  ad¬ 
visory  committee’s  independent  judg¬ 
ment. 

(h)  In  the  selection  of  committee 
members,  there  shall  be  no  discrimina¬ 
tion  on  the  basis  of  race,  color,  national 
origin,  religion,  age,  sex,  or  handicap. 

(i)  Each  advisory  committee  shall  pre¬ 
pare  an  annual  report  describing  its 
membership,  functions,  recommenda¬ 
tions  and  other  actions.  A  copy  of  the 
report  shall  be  submitted  to  the  Depart¬ 
ment  Committee  Management  Officer 
who  shall  make  copies  of  them  available 
to  the  public,  upon  request.  In  addition, 
a  copy  of  the  report  shall  be  filed  with 
the  Department’s  Library  and  made 
available  to  the  public.  Notice  of  the 
availability  of  the  Annual  Report  shall 


be  published  in  the  Federal  Register  no 
later  than  sixty  days  after  its  completion. 
Such  notice  shall  indicate  its  availability 
to  the  public. 

(J)  Unless  specifically  provided  other¬ 
wise  by  statute  or  Presidential  directive, 
advisory  committees  shall  be  utilized 
solely  for  advisory  functions.  For  pur¬ 
poses  of  this  provision,  “Presidential  di¬ 
rective’’  refers  to  an  executive  order, 
executive  memorandum  or  an  OMB 
directive. 

(k)  Decisions  regarding  actions  or  poli¬ 
cies  relating  to  matters  dealt  with  by  a 
Department  advisory  committee  shall  be 
made  solely  by  Department  officials. 

(l)  Except  for  committees  created  by 
Congress  with  a  duration  in  excess  of 
two  years,  no  Department  advisory  com¬ 
mittee  shall  continue  in  existence  for  a 
period  of  more  than  two  years  from  its 
establishment  unless  renewed  prior  to  the 
date  of  its  scheduled  termination  by  ac¬ 
tion  of  the  Congress,  the  President,  or 
the  Secretary  as  appropriate.  In  the  case 
of  a  committee  continued  by  the  Con¬ 
gress  or  the  President  beyond  its  sched¬ 
uled  termination  date,  a  charter  shall 
be  approved  by  the  Secretary  and  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section  complied  with  before  any 
meeting  is  held.  To  renew  a  committee 
the  Secretary  shall  determine  that  such 
renewal  is  necessary  and  inform  the 
OMB  Secretariat  of  his  determination 
and  the  reasons  for  it  Renewal  deter¬ 
minations  shall  be  made  not  more  than 
sixty  days  before  the  scheduled  date  of 
termination.  If  the  OMB  Secretariat  con¬ 
curs,  the  Department  Committee  Man¬ 
agement  Officer  shall  notify  the  respon¬ 
sible  Department  officials  who  shall  pub¬ 
lish  notice  of  the  renewal  in  the  Federal 
Register.  A  new  charter  shall  also  be  ap¬ 
proved  by  the  Secretary. 

(m)  Any  advisory  committee  which  is 
renewed  may  continue  for  no  more  than 
a  two-year  period  unless  prior  to  the  ex¬ 
piration  of  that  period  it  is  renewed  for 
another  two-year  period  in  accord  with 
the  above  provisions. 

§  11.5  Operation  of  advisory  commit¬ 
tees. 

(a)  Meetings.  The  provisions  of  this 
section  shall  apply  to  meetings  of  all 
Department  advisory  committees  and  all 
subgroups. 

(1)  Calling  of  meetings  and  agenda. 
(1)  No  advisory  committee  shall  hold  any 
meetings  except  at  the  call  of  or  with  the 
advance  approval  of  the  designated  De¬ 
partment  official. 

(ii)  No  meeting  shall  be  held  in  the 
absence  of  a  quorum.  Unless  otherwise 
established  in  the  charter  of  the  com¬ 
mittee,  a  quorum  shall  consist  of  a  ma¬ 
jority  of  the  committee’s  authorized 
membership.  Including  ex  officio  mem¬ 
bers.  In  addition,  such  members  shall 
have  full  voting  rights. 

(ill)  Each  meeting  of  an  advisory  com¬ 
mittee  shall  be  conducted  in  accordance 
with  an  agenda  approved  by  the  desig¬ 
nated  Department  official.  Ordinarily, 
copies  of  the  agenda  shall  be  distributed 
to  the  members  of  the  committee  prior 
to  the  date  of  the  meeting.  The  agenda 
shall  list  the  matters  to  be  considered  at 


the  meeting  and  shall  Indicate  whether 
any  part  of  the  meeting  is  concerned 
with  matters  which  are  within  the  ex¬ 
emptions  of  the  Freedom  of  Information 
Act,  5  U.8.C.  552(b). 

(2)  Notice  of  meeting,  (i)  Except  when 
the  Director  of  the  Office  of  Manage¬ 
ment  and  Budget  determines  otherwise 
for  reasons  of  national  security,  or  ex¬ 
cept  as  otherwise  provided  herein,  notice 
of  each  advisory  committee  meeting  shall 
be  published  in  the  Federal  Register  at 
least  fifteen  days  prior  to  the  meeting. 
The  fact  that  a  meeting  is  closed  to  the 
public  pursuant  to  paragraph  10(d)  of 
Pub.  L.  92-463  shall  not  affect  the  fore¬ 
going  requirement. 

(a)  The  notice  shall  state  the  name  of 
the  advisory  committee,  the  time  and 
place  of  the  meeting,  and  the  purposes  of 
the  meeting  and  shall  include  a  summary 
of  the  agenda. 

(b)  The  notice  shall  state  the  extent  to 
which  the  public  will  be  permitted  to 
attend  or  participate  in  the  meeting.  If 
the  meeting  will  be  closed  to  the  public, 
the  notice  shall  also  state  the  reasons  for 
closing,  including  appropriate  citation  to 
the  Freedom  of  Information  Act. 

(ii)  In  addition  to  notice  in  the  Fed¬ 
eral  Register,  the  Executive  Secretary 
of  each  advisory  committee  shall  main¬ 
tain  a  list  of  persons  and  organizations 
who  have  requested  to  be  notified  of  all 
meetings  and  notify  them  by  mail  in  ad¬ 
vance  of  any  meeting.  Other  forms  of 
notice,  such  as  press  releases  and  notices 
in  professional  journals  shall  be  used  to 
the  extent  practicable. 

(ill)  Meetings  may  be  held  qnly  in 
emergency  situations  unless  notice  of  the 
meeting  has  been  published  in  the  Fed¬ 
eral  Register  at  least  fifteen  days  prior 
to  the  meeting.  Such  meetings  shall  be 
kept  to  a  minimum,  and  whenever  feasi¬ 
ble.  rescheduled  for  a  later  date.  When  a 
meeting  must  be  called  without  fifteen 
days  notice  being  given,  the  following 
steps  shall  be  taken,  to  the  extent  pos¬ 
sible: 

(a)  Advance  notice  shall  be  published 
in  the  Federal  Register. 

(b)  Other  forms  of  notice  shall  be 
utilized  whenever  practicable. 

(c)  In  the  case  of  meeting  notices 
published  in  accordance  with  paragraphs 
(a)  (2)  (iii)  and  (a)  and  (b)  of  this  sec¬ 
tion,  the  notice  shall  contain  an  explana¬ 
tion  for  the  failure  to  give  fifteen  days 
notice. 

(3)  Public  participation  at  meetings. 
(1)  Subject  to  the  exceptions  described 
in  paragraph  (a)  (6)  of  this  section  each 
advisory  committee  meeting  shall  be 
open  to  the  public,  and  interested  persons 
shall  be  permitted  to  attend,  appear  be¬ 
fore,  or  file  statements  with  any  advisory 
committee. 

(ii)  The  Executive  Secretary  of  each 
committee  shall,  with  respect  to  any  ad¬ 
visory  committee  meeting,  all  or  part  of 
which  is  open  to  the  public,  assure  com¬ 
pliance  with  the  following  rules: 

(a)  Meetings  shall  be  held  at  reason¬ 
able  times  and  places  that  are  reason¬ 
ably  accessible  to  members  of  the  public. 
Whenever  feasible.  Government  facili¬ 
ties  shall  be  used  and  meetings  held  In 
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places  Involving  the  least  expense  to  the 
Department. 

(b)  The  size  of  the  meeting  room  shall 
be  reasonable,  considering  such  factors 
as  the  size  of  the  advisory  committee, 
the  number  of  members  of  the  public 
expected  to  seek  to  attend,  and  the  re¬ 
sources  and  facilities  available  to  the 
Department. 

(c)  Any  member  of  the  public  who 
wishes  to  do  so  shall  be  permitted  to 
file  a  written  statement  with  the  com¬ 
mittee,  before  or  after  a  meeting. 

(d)  To  the  extent  that  the  time  avail¬ 
able  for  a  meeting  permits,  interested 
persons  may  be  permitted  to  present  oral 
statements.  Any  person  seeking  to  pre¬ 
sent  an  oral  statement  to  a  committee 
may  be  required  to  obtain  advance  ap¬ 
proval  for  such  participation  from  the 
committee  chairman  or  the  committee’s 
Executive  Secretary. 

(e)  Participation  by  members  of  the 
public  at  committee  meetings  or  ques¬ 
tioning  of  committee  members  or  other 
participants  shall  only  be  permitted  with 
the  authorization  of  the  committee 
chairman. 

(4)  Minutes  and  transcripts  of  meet¬ 
ings.  (i)  Detailed  minutes  shall  be  kept 
of  each  meeting  of  each  advisory  com¬ 
mittee,  including  meetings  of  formal  and 
Informal  subgroups.  The  Executive  Sec¬ 
retary  of  each  advisory  committee  shall 
keep  the  minutes  or  designate  some  per¬ 
son  to  keep  the  minutes.  Minutes  need 
not  be  kept  if  a  verbatim  transcript  is 
made. 

<ii)  The  minutes  shall  include  at  least 
the  following:  The  time  and  place  of  the 
meeting;  a  list  of  advisory  committee 
members  and  staff  and  full-time  Federal 
employees  present  at  the  meeting;  a  de¬ 
tailed  summary  of  matters  discussed,  in¬ 
cluding  different  positions  advanced  by 
members  and  conclusions  reached  by  the 
committee;  copies  of  all  reports  received. 
Issued,  or  approved  by  the  advisory  com¬ 
mittee;  an  explanation  of  the  extent  to 
which  the  meeting  was  open  to  the  pub¬ 
lic;  and  explanation  of  the  extent  of  pub¬ 
lic  participation,  including  a  list  of  mem¬ 
bers  of  the  public  who  presented  oral  or 
written  statements;  and  an  estimate  of 
the  number  of  members  of  the  public 
who  attended  the  meeting. 

(ill)  Within  a  reasonable  time  after 
the  meeting  the  minutes  shall  be  com¬ 
pleted  and  submitted  to  the  chairman 
of  the  advisory  committee. 

(iv)  Within  a  reasonable  time  after 
receipt  of  the  minutes  the  chairman  of 
the  advisory  committee  shall  certify  to 
the  accuracy  of  the  minutes  and  submit 
them  to  the  Executive  Secretary  for  sub¬ 
mission  to  the  official  advised  by  the 
committee. 

(5)  Designated  Department  employee. 

(i)  Each  advisory  committee  meeting 
shall  be  attended  by  a  Department  em¬ 
ployee  designated  by  the  Department  of¬ 
ficial  responsible  for  the  Committee. 
Ordinarily,  the  employee  so  designated 
shall  serve  the  advisory  committee  on  a 
continuing  basis. 

<ii)  No  advisory  committee  shall  con¬ 
duct  a  meeting  in  the  absence  of  the 
designated  Department  employee.  If 


simultaneous  subgroup  meetings  are  to 
be  held,  each  subgroup  shall  have  a  desig¬ 
nated  Department  employee  in  attend¬ 
ance. 

Oil)  The  designated  Department  em¬ 
ployee  is  authorized  to  adjourn  any  ad¬ 
visory  committee  meeting,  whenever  he 
determines  adjournment  to  be  in  the 
public  interest.  Inter  alia,  the  designated 
Department  employee  shall  adjourn  the 
meeting  in  the  event  of  unwarranted  de¬ 
parture  from  a  meeting’s  agenda. 

(6)  Closing  advisory  committee  meet¬ 
ings.  (1)  Subsection  10(d)  of  the  Act  pro¬ 
vides  that  the  provisions  concerning  open 
meetings  and  public  participation  shall 
not  apply  to  any  advisory  committee 
which  the  President,  or  the  head  of  the 
department  to  which  the  advisory  com¬ 
mittee  reports,  determines  is  concerned 
with  matters  listed  in  5  U.S.C.  552(b). 
The  Department’s  regulation  implement¬ 
ing  that  Act  is  found  at  45  CFR  Part  5. 
Department  officials  shall  be  guided  by 
the  policies  set  forth  in  that  regulation 
in  making  determinations  to  close  meet¬ 
ings.  In  applying  the  provisions  of  5 
U.S.C.  552(b)  to  advisory  committee 
meetings,  liberal  Interpretations  shall  be 
assumed  with  respect  to  the  openness  of 
such  meetings.  Any  determination  to 
close  a  meeting  (or  portion)  shall  restrict 
such  closing  to  the  shortest  reasonable 
time. 

(ii)  In  applying  the  Freedom  of  Infor¬ 
mation  Act  exemptions  to  advisory  com¬ 
mittee  meetings,  the  following  rules  shall 
be  followed: 

(a)  If  a  meeting  (or  portion)  will  have 
the  express  purposes  of  discussing  an 
existing  document  which  is  within  one 
of  the  exemptions  set  forth  in  5  U.8.C. 
552(b),  the  meeting  (or  portion)  may  be 
closed  to  the  public. 

(b)  Meetings  closed  solely  on  the  basis 
that  a  document  exempt  from  mandatory 
disclosure  under  exemption  (5)  (concern¬ 
ing  intra-agency  and  inter-agency  mem¬ 
oranda  and  letters)  is  to  be  discussed, 
may  only  be  closed  if  the  Secretary  de¬ 
termines  that  it  is  essential  to  close  such 
meeting  (or  portion)  to  protect  the  free 
exchange  of  internal  views  of  committee 
members  and  avoid  undue  Interference 
with  Department  or  committee  operation. 

(c)  A  meeting  (or  portion)  Involving 
solely  the  internal  expression  of  views 
and  Judgments  of  committee  members, 
and  not  the  discussion  of  an  exempt  doc¬ 
ument  may  be  closed  if  a  finding  is  made 
that  is  essential  to  close  the  meeting  (or 
portion)  to  protect  the  free  exchange 
of  members  views  and  avoid  undue  inter¬ 
ference  with  Department  or  committee 
operations,  and  such  views  if  reduced  to 
writing  would  be  protected  from  manda¬ 
tory  disclosure  under  section  552(b)  (5) 
of  Title  5  U.S.C.  When  feasible,  the  pub¬ 
lic  shall  be  given  an  opportunity  to  pre¬ 
sent  relevant  information  and  views  to 
the  committee.  Concurrence  for  closing 
such  a  meeting  shall  be  obtained  from  the 
Office  of  the  General  Counsel  and  the 
Office  of  Public  Affairs. 

(d)  If  a  meeting  (or  portion)  will  have 
the  express  purpose  of  discussing  a  mat¬ 
ter  which  is  within  one  of  the  exemp¬ 
tions  set  forth  in  6  U.S.C.  552(b),  other 


than  exemption  (5) .  the  meeting  (or  por¬ 
tion)  may  be  closed  to  the  public  even 
though  no  specific  exempt  document  is 
to  be  discussed. 

(c)  If  the  subject  of  a  meeting  will 
be  such  that  paragraphs  (a)  (6)  (ii)  (a) 
through  (d)  inclusive  above  do  not  fur¬ 
nish  a  basis  for  closing  it,  the  meeting 
shall  be  open  to  the  public. 

(/)  When  a  advisory  committee  seeks 
to  have  a  meeting  (or  portion)  closed, 
the  Executive  Secretary  shall  make  a  re¬ 
quest  in  writing  for  a  determination  by 
the  Secretary.  Such  a  request  shall  set 
forth  the  reasons  why  the  meeting  (or 
portion)  should  be  closed.  Whenever 
practical,  the  request  shall  be  submitted 
at  least  sixty  days  before  the  scheduled 
date  of  the  meeting. 

(g)  If  the  Secretary  finds  the  request 
to  be  warranted  and  in  accord  with  the 
policy  of  the  Act  and  the  Freedom  of 
Information  Act,  the  request  shall  be 
granted.  The  determination  made  by  the 
Secretary  shall  be  in  writing  and  contain 
specific  reasons  for  closing  the  meeting 
(or  portion).  Determinations  made  by 
authorized  designees  must  be  reviewed 
and  approved  by  the  Office  of  the  Gen¬ 
eral  Counsel  and  the  Office  of  Public 
Affairs. 

(h)  If  a  meeting  is  to  be  held  for  the 
consideration  of  several  separable  mat¬ 
ters,  not  all  of  which  are  within  the  ex¬ 
emptions  of  5  U.S.C.  552(b),  only  the 
portion  of  the  meeting  dealing  with  ex¬ 
empt  matters  may  be  closed. 

(f)  When  part  of  a  meeting  is  to  be 
closed,  the  agenda  shall  be  arranged  to 
facilitate  attendance  by  the  public  at  the 
open  portion  of  the  meeting. 

(j)  When  a  meeting  (or  portion)  is 
closed,  only  members  of  the  committee, 
its  staff,  and  Federal  employees  shall  be 
permitted  to  attend. 

(k)  When  a  meeting  (or  portion)  is 
closed,  members  of  the  advisory  commit¬ 
tee  shall  not  disclose  the  matters  dis¬ 
cussed  except  to  other  members  of  the 
advisory  committee,  the  staff  of  the  ad¬ 
visory  committee  or  Department  em¬ 
ployees. 

(l)  The  Department  Committee  Man¬ 
agement  Officer  may  review,  after  the 
meeting,  the  appropriateness  of  any  de¬ 
termination  to  close  a  meeting  (or  por¬ 
tion)  and  require  that  corrective  action 
be  taken  with  respect  to  the  particular 
advisory  committee  or  general  procedures 
concerning  the  closing  of  meetings. 

(m)  When  a  meeting  (or  portion)  is 
closed,  and  detailed  minutes  are  not  to 
be  made  available  in  their  entirety  to  the 
public,  the  advisory  committee  shall  pre¬ 
pare  and  make  available  to  the  public 
within  fourteen  days  of  the  close  of  the 
meeting  a  summary  of  its  activities  and 
related  matters  which  are  informative 
to  the  public  consistent  with  the  policy  of 
5  U.S.C.  552(b) .  Notice  of  the  availability 
of  such  a  summary  shall  be  incorporated 
in  the  notice  of  the  meeting  published  in 
the  Federal  Register. 

(b)  Access  to  records.  (1)  All  records, 
reports,  mid  other  documents  of  each  ad¬ 
visory  committee  shall  be  available  for 
public  inspection  and  copying  pursuant 
to  the  Department's  public  information 
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regulation.  Documents  referred  to  herein 
Include  the  records,  reports,  transcripts, 
minutes,  appendices,  working  papers, 
drafts,  studies,  agenda  or  other  docu¬ 
ments  which  were  made  available  to  or 
prepared  for  or  by  each  advisory  com¬ 
mittee. 

(2)  Advisory  committee  records  deter¬ 
mined  to  be  available  for  public  inspec¬ 
tion  are  to  be  made  available  for  inspec¬ 
tion  and  copying  at  a  single  location  in 
the  offices  of  the  advisory  committee  or 
the  Department  organizational  com¬ 
ponent  to  which  the  advisory  committee 
reports.  The  advisory  committee  or  ap¬ 
propriate  Department  organizational 
component  shall  make  available  to  any 
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person  copies  of  transcripts  of  commit¬ 
tee  proceedings  or  meetings  at  cost  de¬ 
termined  in  accordance  with  the  appro¬ 
priate  fee  schedule. 

(3)  Advisory  committee  records  are 
maintained  and  disposed  of  according  to 
procedures  prescribed  in  the  Depart¬ 
ment’s  Records  Management  Manual. 

§  11.6  Administrative  remedies. 

(a)  Any  person  whose  request  for  ac¬ 
cess  to  an  advisory  committee  document 
is  denied  may  seek  administrative  review 
in  accord  with  the  Department’s  Free¬ 
dom  of  Information  Act  regulation. 

(b)  Any  person  whose  request  for  ac¬ 
cess  to  an  advisory  committee  meeting 


is  denied  after  publication  at  the  notice 
of  the  meeting  in  the  Fbdkiui  Rkoistkr 
may  appeal  to  the  appropriate  official 
designated  at  45  CFR  5.82.  If  the  decision 
on  appeal  is  adverse  to  the  request-or 
concurrence  of  the  Assistant  Secretary 
for  Public  Affairs  or  his  designee,  shall 
be  obtained. 

§  11.7  Department  committee  manage¬ 
ment  officer. 

The  Secretary  shall  designate  a  De¬ 
partment  employee  to  implement  this 
part  and  consult  with  the  Office  of  Man¬ 
agement  and  Budget  on  his  behalf. 

[FR  Doc.76-24468  Filed  8-20-70; 8: 46  am] 
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